
I am named Executor.
Now what? 



Just because you are the named executor in a will, doesn't mean you have an
obligation to take the role on. You will have to decide whether you want to
take on this responsibility. If you are appointed with one or more co-executors
or administrators, you’ll also have to consider whether you will be able to work
constructively with those people. Jointly appointed executors must act jointly,
which means that unanimous agreement will need to be reached – a
challenge for many of us in the best of circumstances!
 
Being an executor is burdensome so it is important to understand the general
role of an executor to decide whether you want to take on the responsibility.
 
 
 
The basic duties of an executor are to collect the assets of the deceased,
attend to the payment of any debts, and distribute the remaining estate to
the beneficiaries in a timely manner in accordance with the will, or any
settlement agreement or order made by the court.
 
You also have a duty to protect the estate assets and maximise the estate’s
value for the benefit of the beneficiaries. For example, if there is significant
cash held in the estate at any time, you should invest that cash in an interest-
bearing account so that the funds at least earn interest before distribution.
 
In general terms, an executor must act reasonably and diligently.

First things first...

1. General duties and responsibilities



Because the executor holds a position of significant trust and confidence, they
owe what is called a ‘fiduciary duty’ (a duty owed by someone who has the
care and control of money or property) to the beneficiaries. The main fiduciary
duty you owe is to act in the best interest of the estate at all times.
 
You are accountable to the beneficiaries for your actions in the administration
of the estate. So, if a beneficiary requests a detailed accounting of the estate’s
assets and liabilities, you must provide this. A detailed inventory of the estate
assets and liabilities must be prepared, and estate accounts must be
maintained throughout the administration.
 
If you fail in your fiduciary duty, then a beneficiary can make a complaint to
the Supreme Court, which might then make orders against you to repay any
losses and pay costs personally.
 
As you can see, these are weighty responsibilities. 

2. Fiduciary duties

Once you have decided to take on the role of executor you will then need to
consider three legal aspects quite quickly:

I've decided to take on the role...

1.  Making funeral arrangements 

2. Taking any emergency steps needed, and 

3. Obtaining and scrutinising a certificate of death



Sadly, funeral arrangements and the disposal of the body can lead to family
feuds. It seems everyone has an opinion and of course, everyone’s grief is raw.
 
Most people assume that the funeral must happen immediately or within a
number of days, but legally there is no set time. If personal or legal
circumstances demand it, a funeral might not be held for a few weeks. In the
case of a sudden death, there will often need to be an autopsy to discover or
confirm the cause of death.
 
There is no legal requirement to have a funeral or ceremony of any type.
 
Sometimes the deceased will have prepared their own arrangements,
whether that be pre-paying their funeral costs, or setting out their burial or
cremation wishes in their will. These wishes (unless they are financially
unviable or too offensive) are usually followed, even if not legally binding.
 
If no wishes have been specified, then close family members are usually left to
make those decisions. However, sometimes that is not practical, and
sometimes family members disagree. That is why the law recognises you, as
the executor, as the one/s who is entitled to make the final decisions about
funeral arrangements and disposal of the body.

1. Arranging the funeral or ceremony and dealing with
the body



The costs of the funeral will in most cases be payable from the estate. Even if
there were no pre-paid funeral arrangements in place, if the deceased held a
bank account with cash sufficient to cover the funeral costs, most banks in
Australia will pay the funeral expenses from such an account on being shown
a death certificate and the funeral invoice, without requiring anything more. 
 
If there is no bank account with sufficient funds, then unless close family
members pay the funeral costs, you as the executor will be responsible for
paying the funeral account initially but then entitled to reimbursement from
the estate. Sometimes the funeral director will be willing to defer payment of
their invoice until other estate assets are sold or called in.

2. Emergency steps

You may need to take some initial emergency steps, like making sure minor
children are placed into appropriate care with named guardians (or, if
guardians are not named, close family members approved by the Department
of Child Safety). 
 
Arrangements for the care of pets may need to be made, the home in which
the deceased lived will need to be secured (with perishables removed),
nursing home or hospital rooms may need to be cleared, arrangements for
businesses to continue trading might need to be made, and more. 



It might be necessary to arrange for funds to be available in the short term to
support the deceased’s spouse and minor children or other dependant
beneficiaries.
 
Making sure that all assets are appropriately insured (and insurers notified if a
property is unoccupied) is another important initial step for you to check, even
if that means paying for the premiums personally. Executors have been held
personally liable to pay an estate the value of a house that burned down,
because they failed to insure the house. It is better to cover the insurance cost
than risk being held personally liable if the assets are lost in an otherwise
insurable event!
 
Once you have completed these initial emergency steps you have some
breathing room to consider what you need to do next. Even though nothing
else needs to happen immediately, there are some things that could help you
down the track. For example, if the deceased or their dependants were
receiving any income support from Centrelink (pension or other benefits), you
should notify Centrelink about their death. This may change the support
arrangements from Centrelink and the deceased's dependants may be
entitled to other payments. Further, notifying Centrelink sooner rather than
later can prevent you having to repay any income the deceased received after
their death. 



Before any further steps can be taken to administer a deceased estate, there
must be proof of death. This is usually a death certificate.
 
There may be complexities in the case where no body is recovered or where a
person goes missing for many years before being ‘presumed dead’. In these
rare instances, it might be necessary to await findings by the coroner and to
then seek a declaration from the court.
 

3. Obtaining proof of death and scrutiny of the death
certificate

The death certificate can take a few weeks to issue. It is usually completed
with input from the next of kin and ordered by the funeral director. However, if
funeral arrangements are made without using a funeral director, you should
contact the Queensland Registry of Births, Deaths and Marriages for more
information on how to apply for the death certificate and the death
registration process: https://www.qld.gov.au/law/births-deaths-marriages-and-
divorces.
 
Once the death certificate is issued, it is important to check that the details
recorded are correct and accurate. If they are not, steps should be taken to
correct any mistakes. The recorded cause of death can raise additional
requirements when it comes to applying for probate of a will (to get the
court’s recognition that the will is legally valid). For example, if illnesses such
as dementia or Alzheimer’s are listed, you may need to provide additional
evidence that the will was made when its maker had  capacity.
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Save for the simplest, most modest estates, at the very least an application to
court for probate will be needed. 
 
Click here  to book a free 15 minute consultation to see if probate is or is not
required and to get the help you need to make that application. 
 
Click here to access an 'Executor's Checklist' to gain further insight into what
you need to do as you begin administering the deceased's estate.

For tips on navigating the minefield of estate administration, strategies to
prevent disputes over the estate and more, visit resolveestatelaw.com.au
where you can purchase a copy of 'Rest in Peace: How to manage an estate
dispute without inheriting heartache' written by specialist succession lawyer
and principal of Resolve Estate Law, Zinta Harris. 

4. Next steps

Liability limited by a scheme approved under Professional Standards Legislation.


