
I can't find a will!
Now what? 



Many everyday Australians die without having made a will, let alone having
considered what should happen to assets that may not necessarily be covered
by a will. So even if you can’t find a will, don’t panic you are not alone. 
 
 
 
 
First be sure you have checked in all the right places. Obvious starting points
might be among private papers or in any home safe. 
 
Next you should ask any known solicitor, accountant or financial planner in
case they hold a copy (or even a draft) or if they know whether or not a will
was made. 
 
Check with the deceased’s bank in case there was a safety deposit box and
check any voluntary will registries (e.g. The Will Registry:
http://www.thewillregistry.com.au/search.php). 
 
Finally, call the Public Trustee and the Queensland Law Society in case they
hold a copy of a will.
 
 
Sometimes, people (knowingly or unknowingly) make an ‘informal will’ so you
should look for informal documents too.
 
So what does an informal will look like? It could look like almost anything!
 

Where to look

If you haven’t found it yet, keep looking – Steve Jobs

Informal Wills



In Queensland, Section 18 of our Succession Act recognises informal
documents made with ‘testamentary intention’, which means that
documents that are not formally signed and witnessed might still be
considered a will or accepted as altering or revoking all or part of a prior formal
will.
 
Some examples of informal wills in recent Queensland history include: an
unsigned electronic document found on a computer, a note on an iPad, an
unsent text found on a phone near a man who took his own life, and a tape or
video recording of last wishes.
 
Other informal documents, like lists that set out who might get which
household belongings or items of jewellery, might also be taken into account.
Even sticky notes attached to an item naming a beneficiary might be
considered a ‘document made with testamentary intention’.
 
 
 
 
 
 
 
 
 
 
 
 
The recognition of informal wills in Queensland means that it is necessary to
search quite broadly to see if a will or any other informal testamentary
document might exist. If unsigned or electronic documents are found, it will
be quite important to obtain forensic evidence about their creation, as well as
their opening and saving history, in order to work out if they could or should
be recognised by a court as official ‘informal will’ documents. 
 
If you do find these types of documents, you should take detailed notes (or
photos) of where you found them and then take them (or the devices on
which they were found) to a specialist estates lawyer to help you with the next
steps.



Even if you find a formal signed will, it is still necessary to search for later
documents that might affect how that will operates. These could be informal
documents, or they could be formal ‘codicils’, which is just an old-fashioned
name for a formal document that changes a part of a prior will (for example,
changing the name of an executor or adding a beneficiary).
 
 
If you have looked high and low and can’t find a formal will or an informal one
then an application for “Letters of Administration on Intestacy” may be
needed. Letters of Administration on Intestacy is the court issued document
that recognises someone’s authority to administer the estate in the event
there is no will.
 
In Queensland there is an order of priority in which those closest to the
deceased have the right to apply for Letters of Administration. In Queensland
the following people can apply, in descending order of priority:

If there is no Will

Spouse;
Children (including biological or adopted children);
Grandchildren or great-grandchildren;
Parent/s;
Brother/s and sister/s;
Grandparent/s;
Uncles and aunts;
First cousin/s; and/or
Anyone else the court may appoint.

1.
2.
3.
4.
5.
6.
7.
8.
9.



It is important to know that the definition of “spouse” includes a married
spouse, defacto spouse (of at least two (2) years duration), hetro-sexual or
same-sex spouse. So, it may be that there are two “spouses” if a defacto
relationship existed before a divorce from an ex-spouse is obtained.
 
By example the order of priority works like this – if a spouse wishes to apply,
then children or parents will not be able to apply because the spouse has
higher priority. However, any one person with equal priority can make the
application so that if there are several children, all or any can apply. And if a
person with a higher priority is ineligible because of incapacity, or if they
choose to renounce their position, then the next entitled person can instead
apply.
 
Save for the simplest, most modest estates, usually an application to court
must be made to confirm who is legally responsible for administering the
estate. This is how a personal representative is appointed.
 
Figuring this out can be complex, but it must be done before any steps can be
taken to finalise the legal affairs of your loved one and to distribute any assets
(or deal with liabilities). Contact us by phone or email, or click here to book
your free 15 minute consultation to discuss what your next steps should be.



If a will, known to exist, is missing, and the evidence is clear that it was not
destroyed or revoked, then it may still be possible to prove a copy of the
original will or prove the contents of a missing will with external evidence
(particularly if there is consent from all affected parties).
 
If you have found a copy of the signed will – you can make an application for
Letters of Administration with a copy of the will. 
 
If you can’t find a copy of the signed will you might be able to get evidence
from the file of the solicitor who prepared the will, or from the recollection of a
credible witness who knew its terms. For that you will need specialist advice. 
 
We are here to help. Contact us by phone or email, or click here to book your
free 15-minute consultation with us to discuss your next steps. 

What if the original Will is missing? 
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